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SMALL BUSINESS DEVELOPMENT CORPORATION AMENDMENT BILL 2019 
Returned 

Bill returned from the Council with amendments. 
Council’s Amendments — Consideration in Detail 

The amendments made by the Council were as follows — 
No 1 

Clause 6, page 7, line 8 — To insert after “entity” — 
or under subsection (4) to the Premier and Deputy Premier 

No 2 
Clause 6, page 7, lines 13 to 16 — To delete the lines and substitute — 

(3) If a person makes written submissions in relation to a matter in a report, the Commissioner — 
(a) must— 

(i) amend the report to note in the report that the person has made written submissions; and 
(ii) include the submissions with the report when the report is given to the Minister, 

Premier, Deputy Premier or the government entity; 
but 

(b) need not otherwise amend the report as a result of the submissions. 
No 3 

Clause 6, page 7, after line 16 — To insert — 
(4) If the Commissioner investigates the Minister under section 14A(1)(b) or (ea) and prepares a report 

on the investigation, the Commissioner must give the report to the Premier and Deputy Premier. 
No.4 

Clause 14, page 10, line 9 — To insert after “2019,” — 
with particular regard to Section 14BA, 

Mr P. PAPALIA — by leave: I move — 
That the amendments made by the Council be agreed to. 

Mrs A.K. HAYDEN: I appreciate that we must deal with this bill quickly due to the COVID-19 pandemic and 
that it has been brought on as an emergency bill. I thank the Legislative Council for getting the bill through that 
house so quickly. Please note for the record that we have not had a chance to read the Hansard because it was passed 
only this morning. Four amendments were agreed to within 40 minutes in the Council this morning, and I think 
that that must be a record for the upper house. The Legislative Council should be commended for the speed with 
which it did that. I would like to thank the member who represents me in other place, Hon Donna Faragher, in her 
capacity as my shadow. In talking to these amendments, first, I want an explanation why this bill has been brought 
on as an urgent COVID-19-related bill? 
Mr P. PAPALIA: I thank the member for her question. Firstly, I join her in thanking the Legislative Council and 
all parties for their cooperation and collaboration on this legislation at this time. The fundamental reasoning behind 
the legislation being an urgent COVID-19 response—noting that it was introduced last year before it was delayed 
by the voluntary assisted dying legislation; it was already in the upper house—lies in our experience during the 
last time WA confronted a crisis, although nowhere near as extensive as this one. It was post the global financial 
crisis when a very large stimulus package was spent and delivered to the Australian community. In particular, the 
Building the Education Revolution program spend resulted in many, many thousands of small businesses being 
exploited and disrupted through the lack of payment for work that had been completed. Subsequently, many 
businesses were in very stressful situations. Some lost, at the very least, a great deal of money, and in many cases 
people lost homes and in some cases their marriages broke up. In some terrible cases, people committed suicide, in 
particular, as a consequence of the prime contractor taking payment from government for work that was part of the 
stimulus package but which was not subject to what might normally have been extensive scrutiny and then not passing 
those payments on to subcontractors. I am very sensitive to the fact that this stimulus is far greater than that. Apart 
from anything else, we are in an environment in which small businesses need every little bit of assistance that they 
can receive. This legislation will provide far greater powers of assistance to the Small Business Commissioner. 
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Mrs A.K. HAYDEN: On that note, we are dealing with four amendments that were passed by the Council. I note 
that the bill was tabled in the upper house on 20 August 2019—well before Christmas—and that the bill passed 
through this place quickly. It is a shame that the government did not think it was necessary to bring it on sooner. 
We would not be here doing this today if we had. There was plenty of time during the spring sitting in which we 
could have done that. The bill was then brought on in the other place on Tuesday at about quarter past nine at 
night. The debate was adjourned and not brought on again until this morning. I would like to put on the record that 
that has not given us a lot of time to get across the amendments and the contributions that were given in the other 
place to give it a really good thorough working through, which it deserves given that there are amendments. I also 
note that it went through this place with a number of amendments, with one not agreed to. We now have a couple 
of amendments here that rectify some of the issues that we had in regard to ministerial offices, ministers and 
ministerial staff being investigated by the Small Business Commissioner. 
I want to put on record, from my understanding of the debate in the other place this morning, that the advice of the 
State Solicitor’s Office was tabled and discussed. I want to raise one amendment that deals with ministers and 
ministerial staff being able to be investigated by the commissioner. In the debate in here, the minister referred to 
the State Solicitor’s Office advice. He said that a minister or ministerial staff could not be excluded from that 
investigation because it would be too difficult. I note that the State Solicitor’s Office advice tabled by the minister 
representing the minister in the other place this morning says something a little different from what the minister led 
the house to believe on that day that we debated this. That raises concerns with me again. Page 2 of the State Solicitor’s 
Office advice states — 

(b) It is a matter of policy as to whether any individuals (such as Ministers or ministerial staff) 
should be exempted from the investigative powers of an investigative body; 

(c) The policy reasons advanced as set out in the Background Section above do not, on their face, 
appear to provide sufficient justification for the exemption, although of course the matter is 
obviously for Government and Parliament to determine. 

I am a little disappointed that in the debate this morning it was said that the State Solicitor’s Office advice does 
not state that ministers and ministerial staff are exempt from being investigated. I also understand that in the debate 
in the other place this morning, it was mentioned that if more time had been given, there would have been a lot more 
discussion around this clause in the upper house and that there may have been some flexibility. It distresses me that 
that is still in the bill. I am concerned that that seems to be a government decision—a policy decision—to do that. 
That is the reason some of these amendments have come forward. One amendment to proposed section 14BB(2) 
provides that the Premier and Deputy Premier are included in those who will receive reports from the commissioner. 
Minister, let us just say, for example—I do not think this will happen to this minister—that the commissioner 
decides to investigate the Minister for Small Business. Currently, the Small Business Commissioner can give the 
report only to the Minister for Small Business. If that report is not flattering—I am not saying that the minister 
would do this, but another minister may in the future — 
Mr Z.R.F. KIRKUP: I would like to hear more from the member for Darling Range. 
Mrs A.K. HAYDEN: In the case that a minister for small business receives a report from the commissioner that 
says that he has not conducted himself properly and in the best interests of small business and there is a report 
proving that, there is no mechanism that ensures the minister passes that report on to anyone else. Including the 
Premier and Deputy Premier into proposed section 14BB(2) will ensure that the minister, the Premier and the 
Deputy Premier receive a copy of that report; that is crucial. The reason it is the Deputy Premier and the Premier 
is just in case the Premier is also the Minister for Small Business. In that way, we can make sure that everyone is well 
across the report, and that it gets tabled. I am interested to hear the minister’s comments on the State Solicitor’s 
Office advice and why it was a policy decision of government to include ministers and ministerial officers. 
Mr P. PAPALIA: I thank the member. I say at the outset that there is no intention, and never has been, for the 
commissioner to investigate the minister’s office. The advice I provided at the time of the debate in the lower 
house when we first addressed this matter was more about the drafting and the accepted norms. It was also given 
with the awareness that no other jurisdiction in the country omitted ministers or ministerial officers from their 
legislation. Incredibly, the member found the one paragraph that reads like English! With all due deference to the 
State Solicitor, I am not a lawyer, but this is an incredible document. If I were to try to provide a layman’s 
understanding of what it is referring to and what advice it is providing, I would have to say that it is really difficult 
to comprehend. As I understand it, the reference to policy matters relates to the federal authority, which is 
Kate Carnell and her office, the Australian Small Business and Family Enterprise Ombudsman. It specifically 
states in legislation for that office that ministers are not to be investigated, because it is a federal body, of which 
Kate Carnell is the Ombudsman. The federal Parliament has passed that legislation and it has made that reference. 
As I understand it, on advice from the Small Business Development Corporation specialists, no other jurisdiction 
at the state level, or any equivalent body, has that omission. It is not as though we intended to investigate ministers 
or wanted to avoid scrutiny. Nevertheless, we are very happy to accept that there were concerns about the legislation. 
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We are comfortable with the amendments moved in the upper house and have fully agreed to them. I understand 
that during debate on this legislation in the lower house, my adviser passed on that advice to the member, and we 
talked about accepting amendments at the time as part of the process. We were comfortable with that at that time. 
Had the legislation progressed in the normal course of events, we would have accepted this amendment anyway. 
There is no great conspiracy. I understand that members in the upper house, upon reading the nature of what was 
proposed, were concerned. I assure the member that the government and I are very comfortable with, and are happy 
to pass, the amendments. 
Mrs A.K. HAYDEN: I thank the minister for that. I want to clarify with the minister that he is saying that if we were 
not experiencing the COVID-19 pandemic, the government would have been open to agreeing to the amendment 
to remove the references to the minister and ministerial officers? 
Mr P. PAPALIA: We are not doing that; we are enabling oversight by the Premier and Deputy Premier. We are 
quite happy to do that. 
Mrs A.K. HAYDEN: On that note, the other amendments to this bill also relate to this one. There are four amendments. 
I will ask the minister to explain the fourth. The amendments are for the purpose of the reporting process so that 
if a minister is investigated, the reports will go to the Premier and Deputy Premier, not just the Minister for Small 
Business. I also want to note the concern that we are dealing with this issue at this time. The third amendment—
the review clause—is that the third amendment? 
Mr P. PAPALIA: Three amendments were moved in the upper house by the member’s party—amendments 1, 
2 and 4—and amendment 3 was moved by a Greens member in the upper house, Hon Diane Evers. 
Mrs A.K. HAYDEN: Amendment 4 is the review. I appreciate that the minister accepted in this place the last 
time we debated this bill putting in a two-year review. Members in the other place obviously want to strengthen 
that review because they want a special focus on these powers to make sure that they are not ignored so that whoever 
is in government in two years will have an extra strong focus on that. Can I get a commitment from the minister 
that he understands and agrees to the amendment? 
Mr P. PAPALIA: As I understand it, the desire in the upper house was to ensure that there was an extra focus on the 
compulsion powers incorporated in the amendment to the act. We are very happy to ensure that that is acknowledged 
and that when the review process is undertaken, there will be a very specific focus on those powers and whether 
or not they have been applied appropriately and in the correct manner. 
Mrs A.K. HAYDEN: I do not have much more to say on this other than we are giving the commissioner 
extraordinary powers. I am delighted that we have a two-year review with a focus on checking up on that, especially 
in this time of COVID-19 when a lot of powers will be called upon and put into place to act without a lot of 
supervision. We are entrusting that you, as minister, will have oversight of this and will make sure that none of 
these powers will be used adversely, particularly for small businesses. That is our biggest concern. We agree that 
this legislation has been brought in to protect them. We need to make sure that the powers that are being granted 
to the commissioner today are recognised as extraordinary. In some cases, they give him more power than police 
officers. They must not be used incorrectly and the minister must take full responsibility to ensure that the 
commissioner is directed by and complies with the intent of the legislation, which is to assist small business. 
Mr P. PAPALIA: The thing about the Small Business Development Corporation is that it is a statutory body, 
which is a great thing. The commissioner has the power to act on behalf of small business. These amendments will 
empower the Small Business Commissioner to be—I know some bodies do not like me using this phrase—the cop 
on the beat on behalf of small business in this incredibly challenging and confronting time when every bit of 
assistance we can provide to small business will be of benefit. This is all good for small businesses and there is no 
threat to small businesses from it. There may be a threat to people who would seek to exploit small businesses at 
this time. If we can prevent that from happening, that is a good thing. 
Mrs A.K. HAYDEN: I thank the minister very much for that. I want to conclude by again thanking my opposition 
colleagues in the upper house for working on this and for working so quickly. I also want to allay the concerns of 
the industry. Some members received a phone call yesterday saying that this legislation could be delayed. Please 
note that the Liberal Party has not delayed this legislation at all. There was no plan to delay this legislation. If there 
was any fearmongering out there, I want the stakeholders to know that they have our support and that we got this 
bill through in record time. 
Question put and passed; the Council’s amendments agreed to. 
The Council acquainted accordingly.  
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